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The code of criminal procedure also prescribes the manner and procedure under
which an investigation is lo ensue subsequent lo lodging of complaint. However there is
no provision in eilher the constitution of India or even under the code of criminal
procedure which prescribes a police official to summon and detain the person even
without lodging of first information report and that too orally. Any such act by police
personnel has to be seen in the context of right to personal liberty as envisaged under
Article 21 and necessarily stipulates that a procedure which is fair, just and reasonable
is required to be followed so that it does not encroach upon the life and personal liberty
guaranteed under Articles 21 and 22 of the Constitution.

As has already been held that invasion of life or personal liberty must be based on a
valid law defined in terms of legitimate state and should be proportional to ensure a

rational nexus between the object and means to achieve it. . .
in the present case indicates clear flouting of the

The action taken by police personnel of t
i e ; der Articles 14, 19, 21 and 22 of the Constitution

right guaranteed to the petitioners un : of t : i
since oral summoning of the petitioners and their subsequent detention in police station
has been resorted to without even lodging of first information report.
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In view of aforesaid, it would be necessary to direct the State and _'\ts
instrumentalities that in case any application or complaint is given at any police station
es investigation and presence of the accused then suitable course of action

which requir : :
as prescribed under provisions of Criminal Procedure Code are to be followed which
contemplate a written notice being served upon such a pejson but that too only
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Consequent to a case being registered. In case there is no investigating officer at that
Jungture_:, the subordinate police officials are required to take permission/approval of the
Station incharge before Issuing such notice or summons. On no account can an accused
or any other person be summoned to a police station orally by subordinate police officials
without the consent/approval of the station incharge. The life, liberty and dignity of any
PETson can not be thrown to the winds merely on verbal orders of police officials. It is
expected that State and its instrumentalities will be cautious in future with regard to
observations and directions issued herein above.
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41(A) CrPC. Notice of appearance before police officer:-

(1) The police officer shall, in all cases where the arrest of a person is not required under
the provisions of sub-section (1) of section 41, issue a notice directing the person against
whom a reasonable complaint has been made, or credible information has been
received, or a reasonable suspicion exists that he has committed a cognizable offence, to
appear before him or at such other place as may be specified in the notice.

(2) Where such a notice is issued to any person, it shall be the duty of that person to
comply with the terms of the notice. '

(3) Where such person complies and continues to comply with the notice, he shall not be
arrested in respect of the offence referred to in the notice unless, for reasons to be
recorded, the police officer is of the opinion that he ought to be arrested.

(4) Where such person, at any time, fails to comply with the terms of the notice or is
unwilling to identify himself, the police officer may, subject to such orders as may have
been passed by a competent Court in this behalf, arrest him for the offence mentioned in
the notice. ~
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Police officer’s power to require attendance of witnesses-

(1) Any police officer making an investigation under this Chapter may, by order in writing,
require the attendance before himself of any person being within the limits of his own or
any adjoining station who, from the information given or otherwise, appears to be
acquainted with the facts and circumstances of the case; and such person shall attend as
SO required:

Provided that no male person [under the age of fifteen years or above the age of
sixty-five years or a woman or a mentally or physically disabled person] shall be required
to attend at any place other than the place in which such male person or woman resides.

(2) The State Government may, by rules made in this behalf, provide for the payment by
the police officer of the reasonable expenses of every person, attending under sub-

section (1) at any place other than his residence. / '
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