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"28.It is also brought to our notice that there are no specific guidelines with respect to the
mandatory compliance of Section 41A of the Code. An endeavour was made by the Delhi High
Court while deciding Writ Petition (C) No. 7608 of 2017 vide order dated 07.02.2018, followed
by order dated 28.10.2021 in Contempt Case (C) No. 480 of 2020 & CM Application No.
25054 of 2020, wherein not only the need [or guidelines but also the effect of non-compliance
towards taking action against the officers concerned was discussed. We also take note of the
fact that a standing order has been passed by the Delhi Police viz., Standing Order No. 109 of
2020, which provides for a sct of guidelines in the form of procedure for issuance of notices
or orders by the police officers. Considering the aforesaid action taken, in due compliance
with the order passed by the Delhi High Court in Writ Petition (C) No.7608 of 2017 dated
07.02.2018, this Court has also passed an order in Writ Petition (Crl.) 420 of 2021 dated
10.05.2021 dirccting the State of Bihar to look into the said aspect of an appropriate
modification to give effeet to the mandate of Scction 41A. A recent judgment has also been
rendered on the same lines by the High Court of Jharkhand in Cr.M.P. No. 1291 02021 dated

16.00.2022. M{
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20 Thus, we deem it approprinte (o direet all the State Governments and the Union
Feritorios to facilitate standing orders while taking note of the standing order issuced by the
Delhi Police e Standing, Order No. 109 of 2020, to comply with the mandate of Section
A1AL We do teel that this would eertainly take care of not only the unwarranted arrests, but
also the clogping of bail applications before various Courts as they may not even be required
for the ofTences up to seven years,"
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8. .l must say at this stage that the refusal by criminal Courts cither through the
learned ‘l\'1agtstrntc or through their office staff to accept the charge-shect without
produchon ol.“lhc accused persons is not justified by any provision of law. Therefore,
it should l?c impressed upon all the Courts that they should accept the charge-sheet
whenever it is produced by the police with any endorsement to be made on the charge-
sheet by the staff or the Magistrate pertaining to any omission or requirement in the
charge-sheet. But when the police submit the charge-sheet, it is the duty of the Court
to accept it especially in view of the provisions of Section 468 of the Code which
creates a limitation of taking cognizance of offence. Likewise, police authorities also
should impress on all police officers that if charge-sheet is not accepted for any such
reason, then attention of the Sessions Judge should be drawn to these facts and get
suitable orders so that such difficulties would not arise henceforth.” We are in
agreement with the aforesaid view of the High Courts and would like to give our
imprimatur to the said judicial view. It has rightly been observed on consideration of
Section 170 of the Cr.P.C. that it does not impose an obligation on the Officer-in-
charge to arrest each and every accused at the time of filing of the chargesheet. We
have, in fact, come across cases Wwhere the accused has cooperated with the
investigation throughout and yet on the chargesheet being filed non-bailable warrants
have been issued for his production premised on the requirement that there is an
obligation to arrest the accused and produce him before the court. We are of the view
that if the Investigating Officer does not believe that the accused will abscond or
disobey summons he/she is not required to be produced in custody. The word
“custody” appearing in Section 170 of the Cr.P.C. does not contemplate either police
or judicial custody but it merely connotes the presentation of the accused by the
Investigating Officer before the court while filing the chargesheet.

We may note that personal liberty is an important aspect of our constitutional
mandate. The occasion to arrest an accused during investigation arises when custodial
investigation becomes necessary or it is a heinous crime or where there is a possibility
of influencing the witnesses or accused may abscond. Merely because an arrest can
be made because it is lawful does not mandate that arrest must be made. A distinction
must be made between the existence of the power to arrest and the justification for
exercise of it.4 If arrest is made routine, it can cause incalculable harm to the
reputation and self-esteem of a person. If the Investigating Officer has no reason to
believe that the accused will abscond or disobey summons and has, in fact, throughout
cooperated with the investigation we fail to appreciate why there should be a
compulsion on the officer to arrest the accused.”
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